IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

VANESSA PA Tl ER CIVIL ACTI ON

NO. 98- 3056

|
|
|
V. |
|
SUN LI FE OF CANADA |

|

MEMORANDUM

Br oderi ck, J. Cct ober 28, 1998

Plaintiff Vanessa Poitier filed an action in the Court of
Common Pl eas of Phil adel phia County agai nst Defendant Sun Life of
Canada on May 7, 1998 all eging breach of contract and other state
law clains arising out of Defendant's denial of |ong-term
disability benefits. Plaintiff clains that she is entitled to
t hose benefits under a policy provided by Plaintiff's enployer,
Grard Coll ege. Defendant renoved the action to this Court on
June 12, 1998 on the grounds that Plaintiff's clains are
preenpted by the Enpl oyee Retirenent |Income Security Act
("ERISA"), 29 U . S.C. 8 1001 et seq. because they relate to an
enpl oyee benefit plan. Plaintiff filed a notion to remand this
action to state court on July 13, 1998 alleging that her clains
are exenpt from ERI SA coverage under the governnmental exception
of 29 U S.C. 8§ 1003(b)(1). Plaintiff's notion to remand and
Def endant's response thereto are currently before this Court.

It is clear, and Plaintiff does not dispute, that the breach
of contract and other state law clains raised by Plaintiff for
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denial of disability benefits are governed by ERI SA because al

of Plaintiff's clains relate to an enpl oyee benefit plan. See

Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987); Shaw v. Delta
Airlines, 463 U S. 85 (1983). ERISA establishes an exclusive
federal role for the regulation of benefit plans, providing that
it "shall supersede any and all State |aws insofar as they nmay
now or hereafter relate to any enpl oyee benefit plan.” 29 U S. C
8§ 1144(a). This Court has federal question jurisdiction over
clains preenpted by ERI SA pursuant to 28 U S.C. § 1331.

Plaintiff, however, alleges that this Court does not have
jurisdiction over her clains because her clains fall under the
governmental exception to ERISA, 29 U S. C 8§ 1003(b)(1).

Plaintiff alleges that her enploynment with Grard Col |l ege exenpts
her clains fromERI SA and therefore this matter should be
remanded to state court. For the reasons stated bel ow, the Court
will deny Plaintiff's notion to renmand.

The Court begins by recognizing that there is a dispute
anong the parties as to exactly by whomPlaintiff is enployed.
Plaintiff alleges that she is enployed by the City of
Phi | adel phia as Trustee under the WIIl of Steven Grard acting by
the Board of Directors of Cty Trusts (hereinafter "Board").

Def endant alleges that Plaintiff is enployed by Grard Coll ege, a
private, non-profit entity managed by the Board. First, the
Court recognizes that the Board is the body created by the
Pennsyl vania |l egislature to adm nister trust property of the Cty

of Phil adel phia. The Court al so recognizes that Grard Coll ege
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is adm nistered by the Board. Finally, the Court takes notice
that Plaintiff's conplaint filed in the Court of Comon Pl eas of
Phi | adel phia County refers to Grard Coll ege as her enpl oyer
The term "governnental plan" as the termis used in ERI SA
nmeans a plan established or maintained by the Governnent of the
United States, by the governnent of any state or a "political
subdi vi si on" of any state or an agency or instrunentality of a
state. 29 U S.C. 1002(32). Thi s governnental exception to
ERI SA should be read narrowy to include "organi zations
traditionally characterized as governnental organizations" but
not "to include organizations having sonme significant
relationship wth a governnent but not thenselves viewed as

governmental ." Krupp v. Lincoln University et al., 663 F. Supp.

289, 292 (E.D.Pa. 1987) (Pollak, J.).
The United States Suprenme Court in NLRB v. Natural Gas

Uility District, 402 U S. 600 (1971) adopted a two part test for

when an entity is a political subdivision. Under this test, an
entity is a political subdivision if it is "either (1) created
directly by the state, so as to constitute departnents or
adm ni strative arns of the governnent, or (2) adm ni stered by
i ndi vidual s who are responsible to public officials or the
general electorate.” |d. at 604-605.

Grard College is a private institution created by the wll
of Steven Grard and adm nistered by the Board in accordance with
state law. It was, therefore, clearly not created by the state.

Plaintiff, however, alleges that the Board is a state agency or
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an armof the state. For support, Plaintiff relies on the

determ nation of the United States Suprene Court in Commonweal th

of Pennsylvania v. Board of Directors of Gty Trusts, 353 U S.

230 (1957), that the Board was an agency of the Commonweal th of
Pennsyl vania for 14th Anendnent purposes. The Court finds that
this holding is not dispositive of the issue of whether or not an
enpl oyee benefit plan adopted by the Board on behalf of Grard
Col l ege qualifies as a "governnental plan" under ERISA. See Gty
of Philadelphia v. Local 473, 508 A 2d 628, 630 (Pa. Commn. Ct.

1986) (finding that the Suprenme Court's decision in Board of

Directors of City Trusts is not dispositive of whether or not

enpl oyees of Grard College are enpl oyees of the Gty of
Phi | adel phi a) .

The Court finds that Grard Coll ege as adm ni stered by the
Board is not a political subdivision of the state wthin the

meani ng of the first part of the Natural Gas test. The United

States Court of Appeals for the Third G rcuit has already

determ ned that the Board is not a city agency. School District

of Lancaster v. Lake Asbestos of Quebec, Ltd. et al., 56 F.3d

515, 520 (3d Cir. 1995). Despite Plaintiff's contention to the

contrary, the Third Crcuit in School District of Lancaster did

not decide that the Board was a state agency. |d. Rather, the
Third Grcuit held only that the Board was not a "non-profit
associ ation" wthin the neaning of the class certification at
issue. 1ld. at 521.

The Commonweal th Court of Pennsylvania in Cty of
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Phi | adel phia v. Local 473 held that enpl oyees of Grard Coll ege

are not enployees of the Gty of Philadel phia in a dispute over
conmput ati on of sick |eave under a coll ective bargaini ng agreenent
with the school. 508 A 2d 628, 630 (Pa. Conmw. Ct. 1986). The
Phi | adel phia Hone Rule Charter exenpts the Board and institutions
operated by it fromits provisions, therefore, refusing to treat
the Board and Grard Coll ege as an agency or subdivision of the
City. See Philadel phia Home Rule Charter § A-100(a)(3).

Under the second part of the Natural Gas test, the Court

finds that Grard Coll ege as adm nistered by the Board is not
adm ni stered by people who are responsible to public officials or
the general electorate. 402 U S. at 605. The Board is conposed
of fifteen nenbers, thirteen of whomare private citizens

appoi nted by the Philadel phia O phan's Court. The mayor of the
City of Phil adel phia and the President of Cty Council also serve
as nmenbers of the Board. The nere fact that the private nenbers
of the Board are appointed by an el ected official does not nake
the Board or the college responsible to the public within the

meani ng of Natural Gas. The presence of two city officials on

the Board is also not sufficient to make the Board a politica

subdi vi sion of the state. See, e.qg. Shannon v. Shannon, 965 F.2d

542 (7th Gr. 1992), cert. denied, 506 U S. 1028 (finding that

the presence of the city conptroller as one nenber of a thirteen
menber board did not nake the board responsible to city
officials, the city did not have the requisite control over the

board because it could not appoint or renove nenbers of the
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board, and the board was not responsible to the public because
t he board nenbers were not elected by the general public).

Based upon the history and conposition of the Board and the
Col |l ege, the Court finds that Grard Col |l ege was neither created
by the state nor adm ni stered by people who are responsible to
public officials or the general electorate as required to qualify
as a political subdivision under the test adopted by the United

States Suprene Court in Natural Gas. 402 U S. at 605. The Court

therefore finds that the plan under which Plaintiff clains she is
entitled to disability benefits is not a "governnental plan”
wi thin the nmeani ng of ERI SA.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

VANESSA PO Tl ER | ClVIL ACTI ON

| NO. 98- 3056

SUN LI FE OF CANADA |

ORDER

AND NOW this 28th day of COctober, 1998; for the reasons
stated in this Court's Menorandum of Cctober 28, 1998; the Court
having found that Grard Col |l ege does not fit within the
governmental exception to ERISA, 29 U S. C. 8§ 1003(b)(1);

| T 1S ORDERED: The plaintiff's notion to remand this action
to state court is DEN ED.

I T 1S FURTHER ORDERED: The plaintiff's request for an award
of costs incurred in this Court by reason of the renoval is

DENI ED.




RAYMOND J. BRODERI CK, J.



